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DECI S| ON

CRAI B, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the California Union
of Safety Enployees (CAUSE) of the Board agent's dism ssal
(attached hereto) of its unfair practice charge. |In its charge,
CAUSE al |l eged that the Departnent of Parks and Recreation
(Departnent) violated the Ralph C. Dlls Act (Dlls Act) section

3519, subdivisions (a) and (b),! by denying one of its nembers,

! The Ralph C. Dills Act is codified at Government Code
section 3512 et seq. Unless otherwi se indicated, all statutory
references herein are to the Governnent Code. Section 3519,
subdi vi sions (a) and (b) provides:

It shall be unlawful for the state to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.



Ranger Robert Murphy (Mirphy), the right to representation at a
nmeeting with a Departnent superintendent. The Board agent

di sm ssed the conplaint because he found that the matter was
.covered by the parties' nenorandum of understanding (MU and,

t hus, should be deferred to arbitration. The facts, as presented
by the Board agent, accurately reflect those alleged in the
charge. W nust accept those facts as true for purposes of
determ ning whether a prima facie violation has been stated.

(San_Juan_Unified School District (1977) EERB? Decision No. 12.)

| THE BOARD AGENT' S DI SM SSAL
The Board agent found that the charge failed to assert a
prima facie violation because the matter nust be deferred to
arbitration pursuant to Dills Act section 3514.5, subdivision
(a)(2)° and the Board's decision in Lake Elsinore School District
(1987) PERB Decision No. 646. |In Lake Elsinore, the Board held

that identical |anguage in the Educational Enployment Rel ations

(b) Deny to enpl oyee organi zations rights
guaranteed to them by this chapter.

Prior to January 1, 1978, PERB was known as the Educationa
Enpl oynent Rel ati ons Board ( EERB).

3Section 3514.5, subdivision (a)(2) provides, in pertinent
part: :

(a) . . . the board shall not . . . (2) issue
a conpl ai nt agai nst conduct al so prohibited
by the provisions of the agreenent between
the parties until the grievance machi nery of
the agreenent, if it exists and covers the
matter at issue, has been exhausted, either
by settlenment or binding arbitration. .
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Act (EERA)* barred PERB from processing a charge if the grievance
machi nery of an agreenent covered the matter at issue, resulted
in binding arbitration, and the conduct conplained of in the
charge was arguably prohibited by the agreenent.
In the present case, the parties' MO, section 2.6 provides:

The state and CAUSE shall not inpose or

threaten to inpose reprisals on enployees, to

discrimnate or threaten to discrimnate

agai nst enpl oyees or otherwise interfere

with, restrain or coerce enployees because of

the exercise of their rights under the Ral ph

C. Dlls Act or any right given by this
contract.

This language is virtually identical to section 3519, subdivision
(a) of the Dills Act. Article 6 of the MOU contains a grievance
procedure that results in binding arbitration.

The Board agent concluded that the standards set forth by

the Board in Lake El sinore were met.

First, the grievance machi nery of the
agreenent/ MOU covers the dispute raised by
the unfair practice charge and cul mnates in
bi nding arbitration. Second, the conduct
conplained of in this charge that District
Superintendent Fait deni ed Ranger Mirphy the
right to representation during an interview
is arguably prohlblted by Article 2, Section
2.6 of the MU

(Warning letter, at p. 3.) He, therefore, held that the charge
must be deferred to arbitration.
DI SCUSSI ON
CAUSE contends that the Board agent erred in dismssing its

charge because it believes that the matter is not subject to the

“EERA is codified at Government Code section 3540 et seq.
| 3



parties’' MOU. It argues that the denial of Mirphy's statutory
right to representation did not anount to a reprisal, a threat of
reprisal, a discrimnation, or any interference, restraint or
coercion because _of his exercise of protected rights. W
di sagree.

The Board has held the denial of a right to representation
to be a violation of provisions identical to section 3519,
subdivision (a) of the Dills Act in its counterparts, the EERA
and the Hi gher Education Enpl oyer-Enpl oyee Rel ations Act
( HEERA) . ° (See R o _Hondo Community College District (1982) PERB

| Deci sion No. 260, at p. 19; _Regents of the University_of

California (CSEA) (1983) PERB Decision No. 310-H at p. 25.)

Conduct which denies an enployee the right of representation
"interferes" with rights protected by these statutes.

The right to representation at investigatory interviews
whi ch the enployee believes mght lead to discipline arises out
of enpl oyee rights protected by section 3515 of the Dlls Act.
Section 3515 provides, in pertinent part:

Except as otherw se provided by the
Legi sl ature, state enployees shall have the
right to form join, and participate in the
activities of enployee organizations of their
own choosing for the purpose of

representation on all matters of enpl oyer-
enpl oyee rel ations. ...

°HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwise indicated, all statutory references are to the
Gover nment Code.



Interpreting the EERA counterpart to section 3515,° PERB and the
California Court of Appeal have held that enpl oyeeé are
guaranteed the right to be represented by their enployee

organi zation at investigatory interviews where the enployee
reasonably believes that discipline may occur or in other highly

unusual circunmstances. (Redwoods Community_College District
(1983) PERB Decision No. 293, affd in part in Redwoods Community

College District v. Public Enploynent Relations Board (1984) 159

Cal . App. 3d 617; see also, Weingarten, Inc. (1975) 420 U.S. 251
[88 LRRM 2689]; Placer Hlls Union H gh _School District (1984)

PERB Decision No. 377; _Rio Hondo Community College District

(1982) PERB Deci sion No. 272.)

PERB has al so held that an enpl oyee organi zation has a
concurrent right to represent enployees at such investigations.
(Redwoods _Community_Col lege District, supra, PERB Decision
No. 293, at p. 9; _Ro Hondo Community College District, supra.
PERB Deci sion No. 272, at p. 11; see also, M. D ablo Unified

School District, et al. (1977) EERB’ Decision No. 44.)

°EERA section 3543 provides, in pertinent part:

Publ i c school enployees shall have the right
to form join, and participate in the .
activities of enployee organi zations of their
own choosing for the purpose of
representation on all matters of enployer-
enpl oyee rel ations.

"Prior to January 1, 1978, PERB was known as the Educati onal
Enpl oynment Rel ati ons Board.



These cases were all decided prior to the Board's

~determnation in Lake El sinore Schoo i strict, supra.

PERB Deci sion No. 646, that section 3541.5 of EERA precluded the
Board's jurisdiction over matters which also violated the
parties' collective bargaining agreenents and were covered by a
grievance procedure culmnating in binding arbitration. However,
the Board has recently held that, where conduct allegedly -

vi ol ates both enpl oyee and enpl oyee organi zation rights, and the
parties' collective bargaining agreenent only prohibits the

vi ol ation of enployee rights, only the enployee charge should be

def erred. (State _of California (California Departnent of

Forestry and Fire Protection) (1989) PERB Decision No. 734-S.)

| n Departnent of Forestry, the enpl oyee organi zation all eged

violations of its rights and those of enpl oyees arising from
threats by the enployer that, "if the union and that board don't
quit screwing around with that contract, then there won't be a
contract and COF [the California Departnent of Forestry] wll see
to it." Pursuant to language in the parties' agreenent which
stated that "each enployee retains all the rights conferred by
section 3515, et seq. of the State Enployer-Eanoyeé Rel ati ons
Act," the Board determned that the allegation that the enpl oyer
di scri m nat ed agai nst the enpl oyees, in violafion of section
3519, subdivision (a), nust be deferred. The Board, however,
reversed the Board agent on the issue of whether the enployee

organi zation's charge, that the enployer's conduct violated its



rights, must be deferred. The general counsel was directed to
.issue a conplaint on that issue.
CONCL USI ON
Since the Board has regularly held that the denial of an
enpl oyee' s request for representation violates both the
enpl oyee's statutory rights and those of the enpl oyee
organi zation, consistent with the Board's position in Departnent

of Forestry, supra. the Board affirns the Board agent's dism ssal

of the section 3519, subdivision (a) charge and reverses his
di sm ssal of the section 3519, subdivision (b) charge.
ORDER
The di sm ssal of the section 3519, subdivision (a) charge is
AFFI RVED; the dism ssal of the sectiqn 3519, subdivision (b)
charge is REVERSED and REMANDED. The general counsel is ORDERED

to issue a conplaint on the section 3519, subdivision (b) charge.

Menbers Shank and Cam | li joined in this Decision.



STATE OF CALIFORNIA GEORGE DEUKMEJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

March 6, 1990

Charlie Solt, Labor Representative
California Union of Safety Enployees
- 915 20th Street

Sacranmento CA 95814

Jeff Fine, Deputy Chief Counsel

Depart ment of Personnel Adm nistration
1515 S Street, North Bldg., Ste. 400
P.Q Box 944234

Sacranmento CA 94244-2340

Re: California Union_of Safety_ Enployees v. ate o | ifor
(Departnment of Parks and Recreation)
Unfair Practice Charge No. S CE-443-S

DISM SOAL LETTER

Dear M. Solt:

The above-reference charge alleges that an agent of the State of
California, Departnent of Parks and Recreation (DPR) refused to
permt a union representative to attend a neeting between an
enpl oyee and DPR s agent, which neeting the enpl oyee had a
reasonabl e belief would result in disciplinary action, thereby
viol ati ng Governnent Code sections 3519(a) and (b) (the "Dlls

Act").

| indicated to you in nmy attached letter dated February 20, 1990,
that the above-referenced charge was subject to deferral to
arbitration. You were advised that if there were any factual

i naccuraci es or additional facts which would correct the
deficiencies explained in that letter, you should amend the
charge accordingly. You were further advised that unless you
amended the charge or withdrew it prior to March 5, 1990, it
woul d be di sm ssed.

| have not received either a request for withdrawal or an amended
charge and am therefore dism ssing the charge based on the facts
and reasons contained in ny February 20, 1990, letter.



Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (California Adm nistrative Code, title
8, section 32635(a)). To be tinmely filed, the original and five
copi es of such appeal nust be actually received by the Board
itself before the close of business (5:00 p.m) or sent by

tel egraph, certified or Express United States mail postmarked no
later than the last date set for filing (California

Adm ni strative Code, title 8, section 32135). Code of GCivil
Procedure section 1013 shall apply. The Board' s address is:

Publi ¢ Enpl oynent Rel ati ons Board
1031 18th Street
Sacranment o, CA 95814

If you file a tinmely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty cal endar days
follow ng the date of service of the appeal (California

Adm ni strative Code, title 8, section 32635(h)).

Servi_ce

Al'l documents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a document served upon a party or filed
with the Board itself. (See California Adm nistrative Code,
title 8, section 32140 for the required contents and a sanple
form) The docunent will be considered properly "served" when
personal |y delivered or deposited in the first-class nmil postage
paid and properly addressed.

Ext ensi on _of Tine

A request for an extension of tinme in which to file a docunent
with the Board itself nust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the tine required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof
of service of the request upon each party (California

Adm ni strative Code, title 8, section 32132).



Final Date
If no appeal is filed within the specified tine limts, the
di sm ssal will becone final when the tine limts have expired.

Si ncerely,

M chael E. Gash
Regi onal Attorney

MVEG: dj t

At t achment



STATE Of CALIFORNIA GEORGE DEUKMEIJIAN, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916)322-3198

February 20, 1990

Charlie Solt, Labor Representative
California Union of Safety Enpl oyees
915 20th Street

Sacranmento CA 95814

Re: California Union of &a.f ety Enployees v. State of California
(Departnent of Parks and Recreation)
Unfair Practice Charge No. S CE-443-S
WARNI NG LETTER/ DEFERRAL _TQ_ARBI TRATI ON

-Dear M. Solt:

On January 24, 1990, you filed a charge in which you allege that
an agent of the State of California, Departnent of Parks and
Recreation (DPR) refused to permt a union representative to
attend a neeting between an enpl oyee and DPR s. agent; which
neeting the enployee had a reasonable belief would result in

di sciplinary action. Specifically, on or about Cctober 12, 1989,
Ranger |, Robert Mirphy was questioned by his ‘supervisor,
District Superintendent WIlliam Fait, regarding several peace

of ficer conplaints. Prior to the interrogation Ranger Mirphy
requested union representation but was advised by District
Superintendent Fait that union representation would not be

al  oned because the interview would not result in any docunented
punitive action.

Ranger Murphy then tel ephoned his union representative and

advi sed himof the situation. The union representative

tel ephoned District Superintendent Fait and was informed that the
interview was to discuss a citation issued by Ranger Mirphy and
no formal action would result fromthe interview | nredi atel y
prior to the interview, Ranger Mirphy again requested
representation which was again denied by District Superintendent
Fait. Ranger Murphy was initially allowed to tape record this
interview but was ordered to turn off the tape recorder prior to
the conclusion of the interview After Ranger Mirphy turned off
the tape recorder, District Superintendent Fait began to ask
guestions about other citizen conplaints involving Ranger Murphy.

On or about October 19, 1989, Ranger Mirphy received a docunent ed
corrective counseling interview signed by District Superintendent
Fait. The docunented corrective counseling interview states in
pertinent part:



No further action regarding this conplaint is
planned. If simlar conplaints are received
regardi ng inproper conduct on your part and
after investigation judged to be valid within
the next 12 nonths, this nmenorandum may be
made an attachnent to such corrective or
adverse action as may be deenmed necessary.

The Charging Party also alleges that this docunent was placed in
Ranger Murphy's personnel file. The actions by District
Superintendent Fait are alleged to have violated Governnent Code

sections 3519(a) and (b) (the "Dlls Act").

The parties to thfé unfair practice charge are signatories to a
Menor andum of Understanding (MU currently in effect. Article 2
("CAUSE RIGHTS") of that contract provides the follow ng

provi si ons;
2.6 No Reprisals

The state and CAUSE shall not inpose or
threaten to inpose reprisals on enployees to
discrimnate or threaten to discrimnate

agai nst enpl oyees or otherwise interfere
with, restrain or coerce enployees because of
the exercise of their rights under the Ral ph
C. Dlls Act or any right given by this
contract.

Additionally, Article 6 of the MOU contains a grievance procedure
which culmnates in final and binding arbitration. Section
3514.5(a)(2) of the Dills Act states, in pertinent part, that

shall not . . . issue a conplaint against
conduct al so prohibited by the provisions of
the . . . [collective bargaining agreenent in
effect] between the parties until the

gri evance machinery of the agreenent, if it
exi sts and covers the matter at issue, has
been exhausted either by settlenent or

bi nding arbitration.

In Lake Elsinore School District, (1987) PERB Decision No. 646,

PERB hel d that section 3541.5(a) of the Educational Enpl oynent
Rel ati ons Act, which contains |anguage identical to

Section 3514.5(a) of the Dills Act, established a jurisdictiona
rule requiring that a charge be dism ssed and deferred if: (1)
the grievance machinery of the agreenent covers the matter at
issue and cul mnates in binding arbitration; and, (2) the conduct
conplained of in the unfair practice charge is prohibited by the
provi sions of the agreenent between the parties. PERB Rule

2



32620(b)(5) (California Adm nistrative Code, title 8, section
32620(b)(5)) also requires the investigating board agent to
dism ss a charge where the allegations are properly deferred to
bi nding arbitration.

These standards are met with respect to this case. First, the
grievance machi nery of the agreenent/MOU covers the dispute
raised by the unfair practice charge and cul m nates in binding
arbitration. Second, the conduct conplained of in this charge
that District Superintendent Fait denied Ranger Mirphy the right
to representation during an interview is arguably prohibited by
Article 2, Section 2.6 of the MOU. Section 2.6 of the MU,
specifically prohibits the State frominterfering with enpl oyees
"because of the exercise of their rights under the Ralph C. Dills
Act. .. ." Inthis situation, if the conduct as alleged is
true, then DPR would be in violation of section 3519(a) and (b)
of the Dills Act, and thus in violation of-a provision of the
agreenent between CAUSE and the State.

Accordingly, this charge nust be deferred to arbitration and w ||
be dism ssed. Such dismssal is without prejudice to the
Charging Party's right, after arbitration, to seek a repugnancy
review by PERB of the arbitrator's decision under the Dry_Creek
criteria. See PERB Regul ation 32661 (California Adm nistrative
Code, title 8, section 32661; _Los Angeles Unified School District
(1982) PERB Decision No. 218; Dry Creek Joint Elenentary School
District, (1980) PERB Order No. Ad-8la.

If you feel that there are any factual inaccuracies in this
|etter or any additional facts which would require a different
concl usion than the one expl ai ned above, please anend the charge
accordingly. This anmended charge should be prepared on a
standard PERB unfair practice charge formclearly |abeled First
Amended Charge, contain all the facts and allegations you wish to
make, and be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent and

the original proof of service nust be filed with PERB. If | do
not receive an anended charge or withdrawal from you before
March 5, 1990, | shall dism ss your charge without |eave to
anmend. I f you have any questions on how to proceed, please call

me at (916) 322-3198.

Si ncerely,

M chael E. Gash
Regi onal Attorney

MVEG: dj t



